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Companies typically view private employee misconduct outside of the workplace as falling outside

the “course and scope” of employment such that the company is shielded from any liability.

Corporate employers should be advised, however, that this “shield” may be more phantom than

real.

Em ployment sta tutes such as T itle VII of the Civil Rights Act of 1964 and the Age Discrimination in

Employment Act make only the "employer" subject to liability.3  Courts construing these statutes

have routinely held that employees are immune from individual liability under these statutes

(because they do not constitute the “employer”4), whereas the company is liable for the

em ployee’s illegal harassment, retaliation or other misconduct committed in the “course and

scope” of his or her employment.5

Corporate employers routinely assert that private acts of employee misconduct occurring outside

of the workplace are beyond the “course and scope” of employment such that the company is not

liable.6  The RESTATEMENT OF AGENCY (hereinafter “RESTATEMENT”), however, is not so lim ited in

its view.7  Instead, it provides that conduct within the scope of employment m ay be either of the

same nature as that authorized or “incidental to that authorized.”8  The RESTATEMENT sets forth

multip le factors to consider “[i]n determining whether or not the conduct, although not authorized,

is nevertheless so sim ilar to or incidental to the conduct authorized as to be within the scope of

employment... .”9  Applying these factors, the recent case of Higgins v. Assmann Electronics,

Inc.,10 provides a compelling exam ple of an employee’s private m isconduct outside of the

workplace resulting in a large judgment being entered against his corporate employer.
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In Higgins, employee Kristina Higgins had previously been involved in a consensual sexual

relationship with the company’s vice president and chief executive officer, Ulrich Meyer.11  Meyer

was the company’s highest-ranking officer in the United States and directly supervised Higgins.12

After termination of the sexual relationship, Meyer called Higgins at her home over Labor Day

weekend.13  Unable to reach her, Meyer went to her home and knocked on the door.14  Receiving

no answer, Meyer entered the home to discover H iggins and a male companion wearing only bath

towels.15  Meyer lost control, attacking the male companion, and then proceeding to attack

Higgins, throwing her out the front door (where her towel came off  and she hit a wall), and then

punching her.16  During the assault, Meyer told Higgins she was fired.17

Higgins called the police.18  The next day Higgins's company cell phone was disconnected.19

W hile Higgins did not return to work, a few days after the attack she went to the office (with a

police escort) to collect her personal belongings.20  The following day, the company’s CFO and

attorney wrote Higgins ask ing to meet with her.21  Higgins responded by asking for her last

paycheck and passport.22  The CFO delivered these items with a written notice of termination.23

Higgins proceeded to f ile a complaint against both Meyer and the company for various claims,

including a claim of wrongful termination under state law.24  At trial, the jury found for Higgins on

the wrongful termination claim and awarded her damages of $300,000 against Meyer individually

and $400,000 against the com pany.25

On appeal, the company argued that it could not be held vicariously liable for Meyer’s actions,

characterizing them  as outside of the “course and scope” of his employment.26  Applying the

RESTATEMENT, the Court noted that “conduct within the scope of employment may be either of the

same nature as that authorized or incidental to that authorized.”27  Analyzing the RESTATEMENT

factors (discussed in note 9, supra) the Court found that several of them did weigh against a

finding that Meyer’s actions were within the course and scope:  (1) his acts were outside of the

office on a holiday weekend; (2) the corporation was unaware of the personal re lationship

between Meyer and Higg ins such  that it had no reason to expect Meyer to act in this manner; and

(3) firing Higgins furthered only Meyer’s personal interests.28  Despite these, however, the Court

found that several other factors weighed in favor of a determ ination that Meyer’s actions were

with in the course and scope of his employment:  (1) Meyer was in complete control of the

company’s day to day operation; (2) Meyer was the only person authorized to terminate
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employees such as Higgins; and (3) Meyer had Higgins’s company cell phone disconnected the

next day.29

The Court noted that, while Meyer’s conduct was crim inal, acts m ay be within the course and

scope “even if forbidden or done in a forbidden manner, and even if consciously criminal or

tortious.”30  Thus, the Court noted, “[t]he question is whether at the time the injury occurred the

employee was performing a service in furtherance of his employer's business, not whether it was

done in a m anner exactly as the employer prescribed.”31

The Court affirmed the jury’s determination that Meyer’s conduct was incidental to his authority as

company CEO and was exercising this authority on behalf of the company (albeit in an improper

manner) such that the company was vicariously liable for Meyer’s wrongful termination of

Higgins.32

Higgins demonstrates how private employee misconduct occurring outside of the workplace can

nevertheless be within the “course and scope” of em ployment and result in vicarious liability to the

corporate employer.  Even in jurisdictions where courts have interpreted anti-discrimination

statutes to more strictly limit vicarious corporate liability in these circumstances, the Higgins case

nevertheless demonstrates the additional risks present to corporate employers under state and

local employment statutes which, as demonstrated above, m ay provide for broader corporate

liability for employee misconduct occurring outside of the workplace.

For a more thorough analysis of your state and local employment laws, and an analysis of how to

minimize corporate liability under them , contact your local USLAW  Firm.
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